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IN THE SUPREME COURT OF THE STATE OF IDAHO
)
)
)
Plaintiff-Respondent,
)
)
V.
)
DAKOTAJ. GUNHAMMER,
)
)
)
Defendant-Appellant.
_ _ _ _ _ _ _ _)
STATE OF IDAHO,

NO. 47930-2020
SHOSHONE COUNTY NO. CR40-19-1748

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Dakota J. Gunhammer pied to two drug-related offenses, and the district court imposed
an aggregate sentence of three years, with one and one-half years fixed, and retained jurisdiction
("a rider"). Mr. Gunhammer appeals, and he argues the district court abused its discretion by
imposing an excessive sentence.

Statement of Facts and Course of Proceedings
In October 2019, the State filed a criminal complaint alleging Mr. Gunhammer
committed the crimes of trafficking in heroin, possession of methamphetamine, and possession
of drug paraphernalia. (R., pp.1-12.) Mr. Gunhammer waived a preliminary hearing, and the
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magistrate judge bound him over to district court. (R., pp.37-38, 39.) The State filed an
information charging Mr. Gunhammer with these three drug-related offenses. (R., pp.49-51.)
Pursuant to a plea agreement, the State filed an amended information that reduced the
trafficking charge to possession of heroin with the intent to deliver. (R., pp.52-53.) Later in
October 2019, Mr. Gunhammer entered anAlford1 plea to possession of heroin with the intent to
deliver, and he pled guilty to possession of methamphetamine. (Tr. Vol. 1,2 p.8, L.15-p.9, L.20.)
The district court subsequently dismissed the possession of drug paraphernalia charge. (R.,
p.114.)
In February 2020, the district court held a sentencing hearing. (Tr. Vol. II, p.9, L.l-p.17,
L.8.) The State recommended a sentence of four years, with two years fixed, and a rider.
(Tr. Vol. II, p.10, L.24-p.11, L.2, p.11, Ls.11-14.) The presentence investigation report (PSI)
recommended a rider as well. (PSI, 3 p.17.) Mr. Gunhammer requested the district court place
him on probation or, if the district court thought probation was not appropriate, a rider. (Tr. Vol.
II, p.12, Ls.14-23.) The district court sentenced Mr. Gunhammer to three years, with one and
one-half years fixed, for each offense, to be served concurrently, and retained jurisdiction.
(Tr., p.15, L.25-p.16, L.5.)
The district court entered a judgment of conviction, and Mr. Gunhammer filed a timely
prose notice of appeal. (R., pp.105-09, 115.) See Baker v. State, 142 Idaho 411, 418 (Ct. App.
2005) ("[W]hen a document other than a notice of appeal is filed within the time limit required
1

North Carolina v. Alford, 400 U.S. 25 (1970).
There are two transcripts on appeal. The first, titled "Appeal Volume 1- Supplemental
Transcript," and cited as Volume I, contains the entry of a plea hearing, held on October 28,
2020. (The transcript contains two identical copies of the entry of plea hearing.) The second,
titled "Appeal Volume 1- TRANCRIPTS [sic]," and cited as Volume II, contains a motion
hearing, held on January 29, 2020, and the sentencing hearing, held on February 12, 2020.
3
Citations to the PSI refer to the forty-two page electronic document with the confidential
exhibits.
2
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by the rules and that document gives notice to other parties and the courts of a litigant's intent to
appeal, that document can be effective as a notice of appeal.").
Mr. Gunhammer also moved to reduce his sentence under Idaho Criminal Rule 35(b).
(R., pp.121-22.) Mr. Gunhammer's basis for a reduction in his sentence was that he was not
being transported to the rider facility due to the coronavirus pandemic. (R., pp.36-37.) The
district court denied his motion. (R., pp.125, 137.) Mr. Gunhammer has since completed the
rider. (See R., p.139 (rider placement letter).) After the rider, the district court placed
Mr. Gunhammer on probation. (See Aug. R., pp.1-9.) Accordingly, Mr. Gunhammer only
challenges the length of his underlying sentence on appeal.

ISSUES
Did the district court abuse its discretion when it imposed an aggregate sentence of three years,
with one and one-half years fixed, upon Mr. Gunhammer for possession of heroin with the intent
to deliver and possession of methamphetamine?

ARGUMENT
The District Court Abused Its Discretion When It Imposed An Aggregate Sentence Of Three
Years, With One And One-Half Years Fixed, Upon Mr. Gunhammer For Possession Of Heroin
With The Intent To Deliver And Possession Of Methamphetamine
"It is well-established that ' [w ]here a sentence is within statutory limits, an appellant has
the burden of showing a clear abuse of discretion on the part of the court imposing the
sentence."' State v. Pierce, 150 Idaho 1, 5 (2010) (quoting State v. Jackson, 130 Idaho 293, 294
(1997) (alteration in original)). Here, Mr. Gunhammer's sentences do not exceed the statutory
maximums. See I.C. §§ 37-2732(a)(l)(A) (maximum of life for possession with intent to
deliver), -2732( c)(1) (maximum of seven years for possession) Accordingly, to show the
sentences imposed were unreasonable, Mr. Gunhammer "must show that the sentence, in light of
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the governing criteria, is excessive under any reasonable view of the facts." State v. Strand, 137
Idaho 457, 460 (2002). Similarly, "[t]he choice of probation, among available sentencing
alternatives, is committed to the sound discretion of the trial court .... " State v. Landreth, 118
Idaho 613, 615 (Ct. App. 1990).
"'Reasonableness' of a sentence implies that a term of confinement should be tailored to
the purpose for which the sentence is imposed." State v. Adamcik, 152 Idaho 445, 483 (2012)
(quoting State v. Stevens, 146 Idaho 139, 148 (2008)).
In examining the reasonableness of a sentence, the Court conducts an independent
review of the entire record available to the trial court at sentencing, focusing on
the objectives of criminal punishment: (1) protection of society; (2) deterrence of
the individual and the public; (3) possibility of rehabilitation; and (4) punishment
or retribution for wrongdoing.
Stevens, 146 Idaho at 148. "A sentence is reasonable if it appears necessary to accomplish the
pnmary objective of protecting society and to achieve any or all of the related goals of
deterrence, rehabilitation, or retribution." State v. Delling, 152 Idaho 122, 132 (2011).
Here, Mr. Gunhammer asserts the district court abused its discretion by imposing an
excessive sentence under any reasonable view of the facts. Specifically, he contends the district
court should have sentenced him to a lesser term of imprisonment in light of the mitigating
factors, including substance abuse issues, commitment to treatment, and acceptance of
responsibility and remorse.
Mr. Gunhammer's substance abuse issues, the impact of his substance abuse on his
behavior, and his need for treatment were strong factors in mitigation. A sentencing court should
give "proper consideration of the defendant's [substance abuse] problem, the part it played in
causing [the] defendant to commit the crime and the suggested alternatives for treating the
problem." State v. Nice, 103 Idaho 89, 91 (1982). The impact of substance abuse on the
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defendant's criminal conduct is "a proper consideration in mitigation of punishment upon
sentencing." State v. Osborn, 102 Idaho 405, 414 n.5 (1981). In this case,
Mr. Gunhammer grew up with substance abuse and instability in his family. Mr. Gunhammer
was raised on the Flathead Indian Reservation with his maternal grandparents because his
parents were not around. (PSI, p.9.) His mother was a drug addict, and his father committed
suicide soon after he was born. (PSI, p.9.) His mother was not around very much, which caused
him "to have abandonment issues and self esteem issues." (PSI, p.9.) She is currently
incarcerated for a drug offense. (PSI, p.9.) When Mr. Gunhammer was

his

grandfather died, and three more family members died within the following year. (PSI, p.9.)
Mr. Gunhammer became depressed and would get in trouble in school and at home. (PSI, p.9.)
Despite his difficulties, Mr. Gunhammer traveled all over the Pacific Northwest to participate in
Native American dancing and powwows. (PSI, p.9.) At

, however, Mr. Gunhammer

broke his leg, and he became addicted to opiates. (PSI, p.9.) He started using opiates one to two
times a month and used other drugs recreationally. (PSI, pp.13-14.) Suffice it to say, things went
downhill. Mr. Gunhammer dropped out of school after eleventh grade. (PSI, p.11.) He also
received some tribal convictions. (PSI, p.8.) He even sold his regalia from the powwows to fuel
his drug habit, which he regrets now that he is sober. (PSI, p.10.) By
smoking methamphetamine at least once a day, and, by

, he was

, he was also smoking

heroin at least once a day. (PSI, pp.13-14.)
Faced with the consequences of his drug addiction, Mr. Gunhammer was motivated to
start meaningful treatment and get sober. He wanted to start treatment as soon as possible. (PSI,
p.14.) His goals were to stay sober, get a job, and find a new place to live. (PSI, p.15.) He also
hoped to get his commercial driver's license. (PSI, p.11.) And, he believed counseling for his
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depression would be beneficial. (PSI, p.13.) At the time of sentencing, Mr. Gunhammer had
arranged for inpatient treatment in Montana. (Tr. Vol. II, p.12, Ls.10-14.) He had a tribal
councilman and others in Montana to support him with the process. (Tr. Vol. II, p.13, Ls.17-20.)
In short, he recognized that he was an addict and needed treatment. (Tr. Vol. II, p.13, Ls.23-25.)
Mr. Gunhammer's substance abuse issues and amenability to treatment warranted a lesser
sentence.
Finally, and related to his commitment to his sobriety, Mr. Gunhammer accepted
responsibility for his actions and expressed remorse. Acceptance of responsibility, remorse, and
regret are all factors in favor of mitigation. State v. Shideler, 103 Idaho 593, 595 (1982).
Although Mr. Gunhammer entered an Alford plea to possession of heroin with intent to deliver,
Mr. Gunhammer maintained that the heroin was for personal use. (Tr. Vol. II, p.12, Ls.1-9.) The
State did not dispute this: "[W]e are aware that despite the quantity of this amount of heroin,"
about seven grams, "it is not uncommon for amounts of that nature to be consistent with personal
use in today's age." (Tr. Vol. II, p.10, Ls.19-22.) Nonetheless, Mr. Gunhammer accepted
responsibility and was remorseful. On the criminal offense, he wrote in the PSI, "It wasn't worth
it and my life is completely changed due to it." (PSI, p.8.) He also stated:
I am very remorseful for my actions. I have struggled with depression my whole
life which led to substance abuse at a young age. I honestly believe that I require
inpatient treatment for a lengthy amount of time, as well as drug court and any
services that offer help to addicts. My addiction has ruined my life, and has
caused me to miss out on valuable time with my family, especially with my
younger siblings who count on me to be there for them. I'm humbly requesting
that the court show me favor, and grant me a second and better chance at life and
allow me to make up for the lost time with my family.

(PSI, p.15.) These statements of acceptance, remorse, and regret stood in favor of mitigation.
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In sum, Mr. Gunhammer argues the district court did not exercise reason and thus abused
its discretion by imposing an excessive sentence. He contends proper consideration of the
mitigating factors in his case supported a more lenient sentence.

CONCLUSION
Mr. Gunhammer respectfully requests this Court reduce his sentence as it deems
appropriate. In the alternative, he respectfully requests this Court vacate the district court's
judgment of conviction and remand this case to the district court for a new sentencing hearing.
DATED this 15 th day of October, 2020.

Isl Jenny C. Swinford
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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